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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, SONITPUR, TEZPUR 
Sessions No-37 of 2018 

U/s 376 of IPC 
State 
-Vs- 

Md. Baharuddin --  Accused 
 

             Present:- Sri N. J. Haque, LLM, AJS 
                           Asst. Sessions Judge 
                           Sonitpur, Tezpur 

 
       Counsel for Prosecution : Smt. N. Rahman, APP 
       Counsel for Defence  : Smt. M. Das, Advocate  

 
Date of Evidence            : - 30-06-2018, 30-08-2018, 05-10-2018, 17-11-2018 &  
       26-09-2019   
Date of S/D                    : - 24-10-2019 
Date of Argument           : - 24-10-2019 
Date of Judgment           : - 08-11-2019 

         JUDGMENT 
                    “Synopsis of Prosecution‟s Case” 

1. Prosecution case appears to be in a short campus is that on 13-10-2015 

one victim „X‟ lodged an ejahar before the O/C, Dhekiajuli PS, through the 

S.P., Sonitpur, alleging, inter-alia, that on-08.09.2015 at around 12 mid-

night, accused No.1 Ajibur, who loved her for last six months, asked her 

to wait outside of her house over phone and when she opened the door 

the accused persons Baharuddin and other accused, as mentioned in the 

ejahar, caught hold of her and dragged her to a school nearby the road 

and gagging her mouth committed bad acts on her outraging her 

modesty, and then they fled away taking the advantage of darkness of 

night.  Knowing about the filing of ejahar pertaining to the matter, some 

persons from the accused  side, namely, Abdul Ajit, Abdul Rejek, Iman Ali 

and Fajor Ali came and offered her either to accept Rs.30,000/- or to face 

dire consequences.  

 “Investigation” 

2. On receiving the ejahar, O/C Dhekiajuli P.S registered Dhekiajuli P.S Case 

No.611/15 u/s 376 IPC r/w Section 4 of POCSO Act and the case was 

investigated into. On finishing point of investigation, the I.O has 

submitted charge-sheet against the accused Baharuddin u/s 376 IPC and 

consequent to that, Ld. Chief Judicial Magistrate, Sonitpur, Tezpur, after 
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furnishing the copy under section-207 of Cr.P.C, committed the case to 

the Hon‟ble Court of Sessions, Sonitpur. Thereafter, Hon‟ble Court of 

Sessions, Sonitpur transferred the case to this court for trial. 

“Appearance & Charges” 

3. On receiving summon from the court, the accused appeared before the 

court and he was allowed to go on bail. My predecessor-in-office framed 

charge u/s 376 I.P.C against the accused Baharuddin and explained and 

read over the charge to the accused, on which he pleads not guilty and 

claimed to be tried. 

“Trial & Statement of Defence” 

4. During trial, prosecution side examined as many as 8 nos. of witnesses, 

including the victim. Accused was examined u/s 313 Cr.P.C and his pleas 

of denial were recorded in separate sheet and kept with the record. The 

accused declined to adduce any evidence in his defence. 

5. Following are appears to the Point for Determination :- 

Whether the accused on or about 08-09-2015 at about 12- 

mid-night, committed rape on the victim „X‟ and therefore 

committed an offence punishable U/S 376 of the Indian 

Penal Code ?  

6. In this case considering the charge framed against the accused the 

prosecution needs to establish that on the date of alleged incident the 

accused committed rape upon the victim. Now, to arrive at a proper 

conclusion of dispute, let us reproduce the evidences of prosecution side.  

EVIDENCES OF PROSECUTION SIDE 

7. The prosecution side adduced both ocular as well documentary forms of 

evidences before this court. The prosecution side examined the following 

witnesses:-  

                                    PW-1 : Mr. (Mrs) Arundhati Goswami 
                                                             PW-2  : Must. Mafiza Khatoon  
                                                             PW-3  : Md. Abdul Sattar 
                                                             PW-4  : Md. Abdul Hasen  
                                                             PW-5     : Victim „X‟ 
                                                             PW-6  : Md. Mahammad Ali 

              PW-7  : Md. Abdul Jabbar 
                                                             PW-8     : Mr. Naren Sonowal, IO 
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8. The prosecution side further exhibited the following documentary forms 
of evidences:-   

Ext.1  :  Medical report   
Ext.2  :  Ejahar 
Ext.3  :  Statement u/s 164 Cr.P.C 
Ext.4  :  Sketch Map 
Ext.5  :  Sketch Map 
Ext.6  :  Charge-sheet 

9. To appreciate the evidences on record, let us reproduce the testimonies of 

each witnesses and for sake of brevity of the judgment, let us discuss the 

relevant portions of evidences of each witnesses. PW-1 deposed before 

this court that on 17-10-2015 she was at Kanaklata Civil Hospital, Tezpur 

as Medical and Health Officer. On that day, she examined victim „X‟, aged 

18 years, at 1-30 p.m. at the Labour room complex of Kanaklata Civil 

Hospital, Tezpur vide registration No. ML30429 dated 17-10-2015 in 

presence of GNM Minoti Barman on police requisition in reference to 

Dhekaijuli PS Case No.611/15 u/s 376 IPC. On examination she found the 

following: No sign of physical injury on her body or private parts present 

at the   time of examination. Vaginal smear taken for detection of sperm. 

Investigations and report –Vaginal smear for spermatozoa – no sperm,  

Urine for HCG – negative, X-ray wrist, elbow and iliac crest for age  

determination – Union of epiphysis of lower ends of radius and ulna are  

just complete. USG – Uterus ante-vetted and normal in size, shape and  

outlines.  

Opinion :  (1) No sign and symptoms of sexual exposure seen at the  

time of examination.(2) She is not pregnant at the time of  

examination. (3) Age of victim under investigation appears 

to be just over 18 years. Ext.3 is the medical report and 

Ext.1(1) to 1(3) are her  signature.  

10. PW-2 deposed before this court that the complainant/victim is her sister. 

She knows the accused. The incident happened in the year 2015 and that 

year during September when she was pregnant her sister stayed with her 

at her home. On the night of the incident when she was asleep some 

guests arrived at her home and she thought her sister was at home but 

when she woke up she was not at home. She asked her neighbors if she 

was at their place. After an hour her sister called her and informed her 
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that she had gone with the accused and told her that they will get 

married. She informed the gaonburah and after lot of searching she found 

her sister at Baharuddin‟s house. There were two meetings in the village 

regarding this matter and the Baharuddin agreed to marry her sister. PW-

2 in her cross-examination further deposed that complainant is her sister. 

Her sister called her and informed her that she had gone with the accused 

on her own.  

11.  PW-3 deposed before this court that the informant/victim is his daughter. 

The accused is known to him. The incident happened 3 years ago. At the 

time of incident he was staying at his elder sister‟s house and he was at 

Kharupetia. That night at around 12 accused took his daughter away with 

him. He came to know about the incident the next day. He heard that 

accused did some indecent activities with his daughter near the bamboo 

tree of their house. When the accused was taking away his daughter 

there was another boy with him but he forgot his name. He informed the 

gaonburah about the incident and before he arrived at his village, there 

was a meeting and the accused agreed to marry her.  

12. PW-3 in her cross-examination further deposed that he came to know 

about the incident during the village meeting. The incident happened 

during monsoon of 2015. He married the victim‟s mother around 30 years 

ago. 1 year after their marriage Mafija was born then after 5 years victim 

was born.  

13. PW-4 deposed before this court that the informant / victim is his niece. He 

knows the accused. The incident happened 3 years ago and that night 

Mafija told him that victim „X‟ ran away with the accused. He accompanied 

by the gaonburah and some other villagers went searching for her and 

they found her in a school but the accused were not found there. Mafija 

and Fouzuddin of their village told her him that the accused took away the 

victim. He doesn‟t have any personal knowledge about the incident. He 

doesn‟t know if there was any meeting regarding this incident in the 

village. PW-4 in his cross-examination further deposed that victim „X‟ told 

him that the accused had brought her there.  
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14. PW-5 deposed before this court that she is the informant/victim and the 

accused is known to her. The incident took place in 2015. She has known 

to the accused around six months prior to the incident as they have love 

affairs. Accused told her that he would marry her and that they should 

elope and if anything with her she should carry with herself. In the night 

of incident he took her to the school and there he raped her.  From 

there accused took her to his house and left her there. Accused‟s parents 

called up her sister Mafiza and informed her that she was in their house. 

She along with gaonburah went to the house of the accused however 

accused‟s parents refused to let her get married to the accused. She 

returned to the house of her sister in the early morning and her father 

and she went to the Thana and she lodged the FIR. From Thana she was 

sent for recording her statement before the Magistrate. Ext.2 is the FIR 

and Ext.2 (1) is her signature. There was a village meeting where the 

accused and his family members refused to get marry her. She was taken 

for medical examination.  

15. PW-5 in her cross-examination further deposed that she doesn‟t know 

who has written the FIR. In the FIR the date has been shown as ‟05-10-

2015‟. She doesn‟t know who wrote the FIR and what was written in it. It 

was written in the Thana. She thinks it is written in the FIR that the 

accused has taken her and rape her. FIR was lodged only against 

Baharuddin and nobody else. Though she was brought by police to the 

Court, but she has never stated anybody about the said incident and her 

statement was not recorded. When she put her signatures in (Ext.3) the 

paper was blank paper and she had put her signature on blank paper.   In 

front of police she had told that the accused had done „Beya Kam‟, 

however, they did not ask her to tell and therefore she did not say that he 

has committed rape. It is fact that she had eloped with the accused on 

her own choice. She has been shown the affidavit dated 31-10-2015 

however she has not signed the said affidavit. Ext. A is the said affidavit. 

The FIR was lodged on the next morning of the incident. She has lodged 

the FIR only once. As it was so many years back, she doesn‟t know 

whether Ext.2 is the FIR that was lodged by her. Police asked her about 
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the incident on the next date. Her medical examined was done on the 

next day of the incident.  

16. PW-6 deposed before this court that accused is known to him. The 

incident happened around 3 years ago and that night at around 10/11 

p.m. victim‟s sister asked him to accompany her to a nearby school in the 

village and on reaching the school they saw that the victim was sitting 

there. On enquiring the victim told them that accused had called her to 

that school. He accompanied Abdul Jabbar and Abdul Hasen to accused‟s 

house but they could not find him there. His family members told them 

that accused had gone to a place for kirtan which was around 1 to 1 ½ 

miles away from his house. PW-6 in her cross-examination further 

deposed that they could not find the accused person at his house. He has 

not seen any incident.  

17. PW-7 deposed before this court that he knows the complainant and also 

know the accused. The incident happened around 2/3 years ago. He has a 

fishery adjacent to his home and when he went to have a look at his 

fishery that night at around 11 /11-30 p.m., he saw the victim and when 

he asked her where was she going and she told him that she was going to 

meet someone.   

18. PW-8 deposed before this court that on 12-10-2015 he was posted at 

Borsola OP under Dhekiajuli PS as in-charge of Borsola OP. On that day, 

he received an ejahar from complainant victim „X‟ and registered the case 

vide Borsola OP case No.222 dated 12-10-2015 at 6 p.m. and forwarded it 

to O/C, Dhekiajuli PS and accordingly O/C Dhekiajuli Animesh Das 

registered the case vide Dhekiajuli PS Case No.611/15 u/s 376 IPC read 

with POCSO Act . On the next day i.e. 13-10-2015 the victim and her 

grand-father Abdul Satar came to the Borsola OP and he recorded their 

statements u/s 161 Cr.P.C. He sent the victim for medical examination.  

On the same day i.e. 13-10-2015 he went to the place of occurrence i.e. 

village No.2 Bosasimolu under Borsola OP and recorded the statements of 

the other witnesses. He prepared the two sketch maps of the PO. Ext.4 

and Ext.5 are the sketch maps and Ext.4 (1) and Ext.5 (1) are his 

signatures. He could not find the accused as he left Assam after 
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committing the crime. He had collected the medical report (Ext.1) of the 

victim. He sent the victim for recording her statement u/s 164 Cr.P.C. He 

submitted the charge-sheet against the accused u/s 376 IPC. Ext.6 is the 

charge-sheet and Ext.6 (1) is his signature.   

19. PW-8 in his cross-examination further deposed that incident happened on 

08-09-2015. After receiving the ejahar he made GDE entry in the case 

diary vide GDE No.222 dated 12-10-2015. He did not submit the extract 

copy of the GDE entry with the charge-sheet. On the basis of the GDE 

entry he investigated the case and recorded the statements of the 

witnesses and carried out all procedures of the case. There is no 

explanation as to why there was a delay in fling the ejahar (Ext.2). In the 

FIR accused persons were namely, Abijur Rahman and Md. Baharuddin. It 

is stated in the FIR (Ext.2) that No.1 accused Md. Abijur Rahman raped 

the victim girl by gagging her mouth and both the accused persons fled 

away under the cover of darkness. Victim stated that she was not raped 

by accused in her statement under section 161 Cr.P.C.  

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

20. Informant on 13-10-2015 set forth an ejahar against the accused Ajibur 

Rahaman and Baharauddin and certainly entreated that on 08-09-2015 at 

12 o‟clock of night, accused Ajibur called her on her mobile hone No. 

9854125540 through his mobile phone No.84867245624 and asked her to 

go outside of her house. She further pleaded that while she opened the 

door, both the accused persons caught hold her and forcefully took her to 

a nearby school situated near the road and accused Ajibur Rahman 

forcefully gagging her mouth committed dishonest acts and outraged her 

modesty and further fled away from there.  

21. Hence, from the story disclosed from the ejahar, that accused Ajibur 

Rahman called her through mobile phone and asked her to wait outside of 

her house and when she opened the door, both the accused forcefully 

took her to a school nearby the road and accused Ajibur committed 

dishonest act and outraged her modesty. On the basis of the ejahar, 

investigation was conducted by the IO meticulously and subsequently 

charge-sheet was submitted against accused Baharuddin and charge u/s 
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376 IPC was framed and as such the prosecution has got the burden to 

prove that on 08-09-2015 at 12 mid-night, accused committed rape on 

victim. Certain the victim had not pleaded that she has been raped by the 

accused on the date of incident. To prove the aforesaid factual matrix, 

prosecution side adduced ocular and documentary forms of evidences.  

22. Prosecution side examined as many as 8 nos. of witnesses and out of 

them, PW-1 is the doctor who medically examined the victim, PW-2 is the 

sister of victim, PW-3 is the father of victim, PW-4 is the uncle of victim, 

PW-5 is the victim „X‟ herself, PW-6 and PW-7 are independent witnesses 

and PW-8 is the IO.  Prosecution side put its reliance upon the following 

documents:- Ext. 1 is the medial report, Ext.2 is the ejahar, Ext.3 is the 

164 Cr.P.C statement of the victim and Ext.4 & 5 are the sketch maps. 

23. I have carefully journeyed through the evidence on record in the back 

drop of the entire prosecution story and it finds that the victim was 

Medically examined by PW-1 on 17-10-2015, exactly one month after the 

alleged occurrence and obviously from the report of the doctor, no sign 

and symptoms of sexual exposure seen and the age of the victim was just 

over 18 years.  

24. Now, coming to the evidence adduced by the remaining witnesses, it 

disclosed before this court that PW-2 being Mafiza Khatoon, the sister of 

victim, failed to support the contentions of the prosecution story and she 

simply stated that during September when she was pregnant, her sister 

stayed with her at her house and on the night of incident, when she was 

asleep, some guests arrived at her house and she thought that her sister 

was at home but when she woke up her sister was not at home. After an 

hour her sister called her and informed her that she had gone with the 

accused Baharuddin and told her that they will get married. She informed 

gaonburah. Hence, it is seen that PW-2 has displayed a complete good 

bye to the entire prosecution case by way of stating that her sister herself 

gone with accused Baharuddin with intent to get married with 

Baharuddin. If really on the date of alleged incident any alleged rape 

committed with the victim „X‟, then she being the sister of PW-2 Mafiza 

Khatoon, must have informed such incident to her. 
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25. PW-3 is the father of the victim „X‟ and as per his version on the date of 

incident  at around 12 midnight accused took his daughter away with him 

and he came to know about the incident on the next day and he heard 

that accused did some indecent activities with his daughter near the 

bamboo tree of their house. He also deposed that when the accused was 

taking away his daughter there was another boy with him but he forgot 

his name. He informed the gaonburah. Undeniably, the father of the 

victim „X‟ has not witnessed the alleged incident. He heard the incident 

only on the next day. He also did not depose directly against the accused 

in respect of committing rape with the victim „X‟ and instead he deposed 

that he heard that accused did some indecent activities with his daughter 

near the bamboo tree of his house. Likewise, the sister of victim as PW-2 

also not supported that any rape was committed with victim. Hence, it is 

seen that both the sister and father of victim has not supported the 

version of prosecution in respect of committing rape with the victim by 

the accused. 

26. The ejahar disclosed the place of occurrence to be a school that situated 

near the road and PW-3 contradicted the version of the ejahar by stating 

the place of incident to be near the bamboo tree. PW-4 is one Abdul 

Hasen and he does not have any personal knowledge about the incident 

and he further deposed that Mafija told him that victim „X‟ ran away with 

the accused and he accompanied by the gaonburah and some other 

villagers went searching and they found the victim in a school but the 

accused was not found there. Mafija and Fouzuddin told him that the 

accused took away the victim. The evidence of PW-4 makes it categorical 

that he along with Gaonburah went in search and found the victim „X‟ at a 

school and they did not found any of the accused there. If so, then victim 

ought to have informed the indecent activities or rape that has been 

allegedly committed with her by the accused.  

27. PW-5 is the victim „X‟ herself and as per her version, incident took place in 

2015 and she knows the accused around six months prior to the incident 

as they have love affairs. She further deposed that accused told her that 

he would marry her and they should elope and if anything with her she 
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should carry with herself. She also deposed that on the night of incident 

he took her to the school and there he raped her. She also testified that 

from there accused took her to his house and left her there, thereafter, 

accused‟s parents called up her sister Mafiza and informed her that she 

was in their house. She along with gaonburah went to the house of the 

accused however accused‟s parents refused to let her get married to the 

accused. She returned to the house of her sister in the early morning. 

28. The oral evidence presented by the victim „X‟ before this court disclosed 

the fact that accused Baharuddin rape her near by a school and took her 

to his house and left her there and accused went from his house, but PW-

4 clarified that when he along with Gaonburah were searching the victim 

„X‟, they found her in the school, that makes it clear that the evidence of 

PW-4 appears to be contradictory with the version of the victim. The 

victim in her evidence further claimed that accused Baharuddin raped her 

in school. But she had not claimed either in her ejahar or in her statement 

recorded under section-164 of Cr.P.C, that accused raped her. She only 

claimed that accused committed bad acts with her and outraged her 

modesty. She during her cross-examination also affirmed that she had not 

stated anybody that she had been raped. As such this court perceived 

that victim introduced the term of rape for the first time at the time of 

deposing before this court. If, really was been raped by the accused 

Baharuddin? Then, she ought of have claimed such fact in her ejahar or in 

her statement recorded by the police or by the court. Accordingly, this 

court finds that victim‟s version regarding commission of rape upon her 

appears to be contradictory, as in a case of this nature this court needs to 

understand the term of “bad acts” or “outraging modesty” or the term of 

rape in the process of appreciation of evidences. The victim in her ejahar 

says that accused had committed bad acts outraging her modesty and in 

her evidence she claimed that accused raped her. The versions of the 

victim that she made before Police or before the court in her statement 

and subsequently, as PW-5 differs from each other and those makes her 

evidences contradictory.   
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29. If we carefully peruse the contents of the ejahar that lodged by victim „X‟ 

then it becomes crystal clear that as per the contents of the ejahar 

accused No.1 Ajibur called her to wait outside of her house over 

telephone and allegedly both the accused Ajibur and Baharuddin took her 

to a school where accused No.1 Ajibur Rahman committed bad acts with 

her gaging her mouth and fled away. Hence, the contents of the ejahar 

claimed that accused No.1 Ajibur Rahman committed bad acts with the 

victim „X‟ and she as PW-5 claimed in her evidence that she was raped by 

accused Baharuddin. That designates the victim stated the names of two 

boys in two different occasions. Contradictions disclosed from the version 

of the victim „X‟ in respect of actual person who involved in committing 

bad acts with her. She in her 164 Cr.P.C statement also stated that 

Baharuddin called her to come out of her house and at 12 mid-night of 

the date of incident Baharudin took her to a LP school and committed bad 

acts with her forcefully and Ajibul accompanied the accused and he also 

fled away. She whispered the presence of that one Ajibul Rahman at the 

time of incident but in the ejahar she said about the name of Ajibur 

Rahman and in her 164 Cr.P.C statement she said of one Ajibul Rahman 

and she also stated in her 164 Cr.P.C statement that Ajibul did not commit 

any bad acts with her, but surprisingly in her ejahar she has stated that 

accused No.1 who is Ajibur committed bad acts with her and outraged her 

modesty. She in her 164 Cr.P.C statement also stated that later on she 

went searching for Baharuddin at his house and Gaonburah, VDP and 

people called Baharuddin. Baharuddin told that he did not call her over 

phone and there were 3 nos. of meeting were taken place and Baharuddin 

told her that he will not marry her. Maternal uncle of Baharudin named 

Fakaruddin told her that take Rs.50,000/- and do not lodge any case.  

30. In evidence victim „X‟ as PW-5 stated that immediately after the 

occurrence she was taken by Baharuddin to his house, but surprisingly in 

her 164 Cr.P.C statement she has stated that accused fled away leaving 

her there. Subsequently, she went to the house of Baharuddin that 

suggests that the victim herself appears to be contradictory. She during 

her cross-examination stated that she does not know the contents of the 



       

 
Sessions Case No-37 of 2018 

(State of Assam Vs. Md. Baharuddin) 

12 | P a g e  

 

ejahar and she thinks that it is written in the ejahar that accused had 

taken her and raped her. She also testified that FIR was lodged only 

against Baharuddin and nobody else. The version of the victim in respect 

of lodging ejahar against Baharudidn only also appears to be contradictory 

with the contents of the ejahar. She further clarified that though she was 

brought by police to the court, she never stated anybody about the 

incident and her statement was not recorded. She also stated that her 

signature in Ext.3 was taken in a blank paper. Hence, it is seen that victim 

herself declined to accept her 164 Cr.P.C statement that exhibited as 

Ext.3.  

31. The victim further testified that she did not state before the police that 

she was raped by the accused. In front of police she told that accused 

had done „Beya Kam‟, however they did not ask her to tell and therefore 

she did not say that he has committed rape. She also admitted that she 

had eloped with the accused on her own choice. As such, it is seen from 

the evidence of victim „X‟ denied that her statement recorded by the 

court. She further stated that she only said the accused had committed 

„Beya Kam‟ and she has not stated that accused had committed rape. 

Considering the nature of evidence adduced by victim „X‟, this court finds 

that her evidence appears to be full with lots of shortcomings in respect of 

term „Beya Kam‟ as well as in terms of „rape‟. She has clarified that 

nowhere she has stated that accused has committed rape on her. She 

also contradicted the version of PW-1 who is the Medical Officer by 

adducing that her medical examination was done on the next day of the 

incident.  

32. It is observed that the victim‟s version as PW-5 appears to be fully 

contradictory with the contents of the ejahar. Certainly, the ejahar is not 

considered to be a substantive piece of evidence, but in criminal 

jurisprudence the ejahar is used for corroboration or contradiction to test 

the veracity of the author. A criminal court may at least expect that the 

author of the ejahar must corroborate its contents through which the 

criminal law sets in motion against the accused. In this case, it has 

already been observed that the victim „X‟ being the author of the ejahar 
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fully contradicts its contents and those contradictions are in regard to the 

material facts of the prosecution case and hence said contradictions 

cannot be overlooked.  

33. Now, coming to the evidence presented by the I.O as PW-8, it disclosed 

before this court that PW-8 after investigation submitted charge-sheet as 

Ext.6 and he further prepared the sketch maps as Ext.4 and Ext.5. The 

cross-examination part of PW-8 unveiled that he had started his 

investigation on the basis of GD Entry No.202 dated 12-10-2015 and there 

is no explanation as to why there was delay in lodging the ejahar and in 

Ext.2 ejahar it was stated that accused No.1 Ajibur Rahman raped the 

victim girl by gagging her mouth and both the accused fled away under 

the cover of darkness. He further deposed that victim „X‟ stated that she 

was not raped by the accused in her 164 Cr.P.C statement. The victim 

herself admitted that she has used the term of „rape‟ nowhere in her 

statement deposing before the IO as nobody asked her to.  

34. The evidence of PW-8 as disclosed from the cross-examination makes it 

categorical that accused No.1 Ajibur Rahman raped the victim as stated in 

the ejahar and consequent to that the victim herself stated in her 

evidence-in-chief that she was raped by accused Baharuddin that part 

appears to be contradictory with the previous version of the victim as 

contended in her ejahar.  

35. Undeniably, it was alleged that incident occurred on 08-09-2015 at 12 

mid-night and the ejahar was lodged on 05-10-2015 and there is no 

explanation of such delay of around 25 days either in the ejahar or in the 

evidence presented by the witnesses before this court. The delay in 

lodging ejahar not makes the case of prosecution fatal if such delay 

explained properly before the court.  In this case, considering the nature 

of the allegations alleged in the ejahar, the victim or her father who ought 

to have reported the incident to the police station immediately after the 

incident. The prosecution side failed to provide any plausible explanation 

in lodging the ejahar after some considerable period of 25 days. The 

prosecution side during adducing evidence failed to make any endeavor of 

explaining such delay.  Hence, the unexplained delay of 25 days in lodging 
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the ejahar particularly in the instant case in hand makes the prosecution 

case afterthought, weaker and doubtful.  

36. It is admitted proposition of law in a case of this nature, the sole 

testimony of a victim can be basis of conviction if the victim‟s evidence 

inspires confidence in the mind of the court to rely her version. Certainly, 

no further corroboration necessary if the victim supports by adducing her 

sole testimony and establishes an offence against the accused before the 

competent court of jurisdiction, but in the foregoing discussion we have 

already observed that evidence presented by the victim not appears to be 

free from all sorts of reasonable doubt rather her evidence found to be 

full with lots of shortcomings that forced this court not to put its reliance 

on her sole testimony.  

37. More also, except the victim „X‟ the remaining witnesses also contradicted 

each other‟s versions and more particularly the version of the prosecution 

story and their evidence being contradictory in nature, cannot be relied 

upon.  

38. Therefore, in the light of the aforesaid discussions, this court not finds 

anything sustainable upon which this court may apply the term of „shall 

presume‟ in respect of holding the accused guilty of alleged offence. 

Presumption in respect of commission of the alleged offence cannot be 

measured against the accused as the victim as well as other witnesses are 

found to be full with lots of shortcomings and their evidences cannot be 

relied upon. 

39. The victim herself in her evidence admitted that she went with the 

accused maintaining love affairs. If so, then victim an adult girl went with 

the accused herself at midnight. She further did not claimed in her 

statement or in her ejahar that she had been raped. She only claimed that 

accused committed bad acts with her outraging her modesty. She also 

contradicted the involvement of the accused as she mentioned two names 

in her ejahar. Considering the nature of versions and factual matrix this 

court may frame two types of views in respect of involvement of the 

accused with the alleged incident of rape or bad acts.   
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40. It is also settled propositions of law that where two views are possible in 

respect of a criminal trial against the accused, the view favors the accused 

should be adopted.  

41. In the result, it can be safely concluded here by way of observing that the 

evidence presented by the prosecution side are found to be contradictory, 

not coherent and untrustworthy in nature.  

42. Therefore, in view of all the aforesaid discussions, this court is of 

considered opinion that prosecution side failed to prove the guilty of the 

accused beyond any reasonable doubt and as such accused is entitled to 

get the benefit of doubt from this court and consequent to that accused is 

acquitted and sets at liberty. Bail bonds are extended for six months in 

view of section-437A of Cr.P.C. 

43. This case is disposed of accordingly. Judgement is pronounced and 

delivered in open court under the seal and signature of this court on 8th 

day of November, 2019.  

 

                                                                                                     (N. J. HAQUE) 
Asstt. Sessions Judge 

                 Sonitpur, Tezpur 
Dictated and corrected by me. 

 
Dictation taken and  
Transcribed be me: 
 
        
(J. K Muru), Steno. 
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A  P E N D   I   X 

1. Prosecution witnesses:    
 

 PW-1 : Mr. (Mrs) Arundhati Goswami 
                                                             PW-2  : Must. Mafiza Khatoon  
                                                             PW-3  : Md. Abdul Sattar 
                                                             PW-4  : Md. Abdul Hasen  
                                                             PW-5     : Victim „X‟ 
                                                             PW-6  : Md. Mahammad Ali 

              PW-7  : Md. Abdul Jabbar 
                                                             PW-8     : Mr. Naren Sonowal, IO 
                                                        

2. Prosecution Exhibits  
 

Ext.1  :  Medical report   
Ext.2  :  Ejahar 
Ext.3  :  Statement u/s 164 CrPC 
Ext.4  :  Sketch Map 
Ext.5  :  Sketch Map 
Ext.6  :  Charge-sheet 

     
3. Defence witnesses:    NIL 

 
4. Defence Exhibits :    Ext.A -  is the affidavit  

 
5. Material  Exhibits                        :- Nil  

  

  (N. J. HAQUE) 
       Asstt. Sessions Judge 

Tezpur, Sonitpur 
 

 


